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Introduction 

This briefing is submitted by the Deep Sea Conservation Coalition (DSCC), a coalition of over 70 
non-governmental organizations concerned about the deep sea.  

The deep sea is facing large-scale industrial exploitation as mining of the deep seabed for minerals 
fast becomes reality.  Deep seabed mining poses a major threat to our oceans, which are already 
suffering from a number of pressures including overfishing, pollution, and the effects of climate 
change.1 At stake is access to manganese nodules, polymetallic sulphides, cobalt-rich 
ferromanganese crusts, including rare earth elements (REEs) which are key components of many 
new digital and e-mobility technologies. However, very little is known about deep-sea habitats, or 
the impact that mining operations will have on ecosystems and the wider functioning of our oceans.  
Putting environmental protection, sustainability and the precautionary approach first is the only 
way to ensure that the oceans – a vital part of the life support system of our planet – are adequately 
protected and are able to continue to provide essential ecosystem services and resources, now and 
in the future. 

Once thought to be relatively lifeless, scientists now recognise that the deep sea is actually a 
species-rich environment,2 with many species still to be discovered.  Because deep-sea species live 
in rarely disturbed environments and tend to be slow growing and late maturing, with some unique 
to their particular habitat types (such as hydrothermal vents) or even specific locations, they are 
highly vulnerable to disturbance or even extinction.3 The deep and open oceans host a major part of 
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the world’s biodiversity and are vital for our survival on Earth.4 The deep sea plays an important 
role in regulating planetary processes, including regulation of temperature and greenhouse gases.5 It 
supports ocean life by cycling nutrients and providing habitat for a vast array of species. 

The deep sea is also the largest reservoir of marine genetic resources, and is of major interest to 
pharmaceutical companies, a number of which already hold patents for products discovered in the 
deep.6  Enzymes from hydrothermal vent species are estimated to have an annual commercial value 
of $150 million.7 Despite their intrinsic ecological and scientific value and their potential benefit to 
humankind, deep seabed mining could destroy these genetic resources before they are fully 
understood or even discovered8– resources that could, for example, hold cures for diseases such as 
cancer.  

The current lack of scientific knowledge on the deep-sea environment and the lack of knowledge of 
the technology employed limits our ability to predict the environmental impacts of mining 
operations and to determine whether habitats can ever recover from the disturbance.9  We know 
that deep-sea species from many habitats such as seamounts and abyssal plains are particularly 
vulnerable due to their slow growth rates, their low resilience to changes in their environment and 
slow recovery rates after disturbance.10  

An international, multi-sector approach to management and protection is needed if we are to ensure 
the health and sustainable use of our oceans. This includes environmental impact assessments, 
strategic environmental assessments, measures to control identified effects, and the implementation 
of marine reserves. Marine reserves are proven and effective tools to conserve and protect marine 
biodiversity, fish populations and vulnerable marine ecosystems.   Within the deep sea context, 
marine reserves also provide a mechanism for protecting not just what is known at present to be 
important, but what may turn out to be important in the future.  Deep seabed habitats – including 
hydrothermal vents, seamounts and cold-water corals – form particularly vulnerable and unstudied 
ecosystems that require robust protection regimes.  Only 3% of the oceans are protected and less 
than 1% of the high seas,11 making them some of the least protected places on Earth.   

Deep seabed mining must not take place unless and until the institutional framework is in place to 
ensure that the global commons are effectively protected, which means that the full range of marine 
habitats, biodiversity and ecosystem functions are adequately protected, including: 

• a High Seas Biodiversity Agreement adopted under UNCLOS that provides the 
global framework for the conservation and sustainable use of marine biodiversity in 
areas beyond national jurisdiction; 

• the establishment of a global network of marine reserves; and  

• rules to ensure that the environmental and cumulative impacts of seabed mining, as 
well as potential impacts on alternative uses and livelihoods, have been thoroughly 
assessed and properly addressed in advance. 

Recommendations 

With respect to the 19th ISA meeting, DSCC recommends that: 

1. A 5-year strategy for ecosystem-based management within the International Seabed 
Authority (ISA) is adopted, including the revision and universal application of the 
Environmental Management Plan and that environmental considerations are mainstreamed 
into all ISA discussions. These should include such well accepted principles as the 
precautionary approach and the implementation of an ecosystem approach to an integrated 
management of human activities in the marine environment, the polluter-pays principle, best 
available techniques (BAT) and best environmental practices (BEP). This plan should also 
take into account existing commitments and developments relevant to the conservation and 
sustainable use of marine biodiversity in areas beyond national jurisdiction, including the 
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Aichi commitments to protect 10 per cent of coastal and marine areas, especially areas of 
particular importance for biodiversity and ecosystem services, applying the criterion that 
they be effectively and equitably managed, ecologically representative and well connected. 

2. In line with the Deep Ocean Stewardship (DOSI) recommendation, an environmental 
strategy workshop be held in 2014 to develop the strategy, and in addition a series of 
regional scale workshops and collaborative projects be held to address specific issues and 
regions; 

3. The Nodules Regulations be revised in line with recommendations made in this brief, to  
allow establishment of marine protected areas within allocated areas; provide for the 
cessation of work in all or part of the allocated areas when necessary, including but not 
limited to an emergency situation, such as where significant adverse impacts to vulnerable 
marine ecosystems (VMEs) or ecologically or biologically sensitive areas (EBSAs) are 
identified, and adequately provide for emergency actions and actions that can be taken, 
including the cessation of operations, and that the threshold of significant adverse effects 
(rather than serious harm) is adopted for such cases;  

4. The Nautilus Joint Venture proposal must not proceed, given insurmountable issues of 
governance, transparency, regulatory, equity and resourcing issues; 

5. The transparency provisions in the Environmental Management Plan be implemented to 
open the Legal and Technical Commission (LTC) to observers, subject only to specific and 
limited exceptions; 

6. A Working Group be established to investigate options for liability and redress for damage 
caused by seabed mining in the Area; including a fund; and  

7. The process for establishment of exploitation regulations is subject to: 

o Mechanisms to protect ecologically and biologically significant areas (EBSAs) on 
the seabed, including mechanisms to establish marine protected areas, according to 
the Aichi criteria that they be effectively and equitably managed, ecologically 
representative and well connected, and including being inside areas approved for 
exploration and, later, for exploitation; 

o Mechanisms to protect vulnerable marine ecosystems (VMEs), especially those 
protected from bottom fishing, from being damaged by exploration or exploitation, 
and including hydrothermal vents and cold seeps;  

o Adequate public and transparent environmental and strategic environmental 
assessments, including taking account of cumulative impacts, and including 
mechanisms for review; 

o Mechanisms to ensure that measures are implemented to prevent significant adverse 
effects identified in environmental impact assessments from occurring, and to ensure 
that mining can be stopped or modified where it threatens or is being found to cause 
significant adverse effects to the marine environment; and 

o Adequate governance and transparency mechanisms are in place. 

As noted earlier, deep seabed mining must not take place unless and until the institutional 
framework is in place to ensure that the global commons are effectively protected, which means 
that the full range of marine habitats, biodiversity and ecosystem functions are adequately 
protected. 
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Nodules Regulations 

The amendment of the nodules regulations is welcome and overdue. However the proposed 
recommendations fall short of what is needed to ensure the marine environment is effectively 
protected from the impacts of seabed mining: it is no longer enough to simply align them with the 
sulphides regulations. The proposed amendments to date do not:  

1. allow the establishment of marine protected areas prior to the allocation of exploration areas or 
within existing allocated areas;  

2. specifically provide for the cessation of work in all or part of the allocated areas, including where 
VMEs or EBSAs are identified, including but not limited to an emergency situation; or  

3. adequately provide for emergency actions and actions that can be taken, including the permanent 
cessation of operations, and ensure that thresholds for such emergency actions that are based on 
modern practices. 

In addition, the threshold of ‘serious harm’ is out of step with modern practice, which adopts a 
threshold of ‘significant adverse effects’. 

1. Protected Areas 

Impact reference zones12 and preservation reference zones,13 as currently proposed, are necessary 
but not sufficient. Firstly, after exploration or mining has commenced, areas may be identified that 
need to be protected. Secondly, scientists have consistently stated that marine protected areas are 
needed to build resilience, and to protect not just what is known at present to be important, but what 
may turn out to be important in the future.  Article 145 of UNCLOS provides ample basis for such 
protection.14 

Moreover, the CBD Aichi Target 11 agreed in 2010 calls for “areas of particular importance for 
biodiversity and ecosystem services, conserved through effectively and equitably managed, 
ecologically representative and well connected systems of protected areas and other effective area-
based conservation measures”15 In 2012, The Future We Want, the Rio+20 outcome document,16 
reaffirmed the importance of area based conservation measures, including marine protected areas 
consistent with international law and based on best available scientific information as a tool for 
conservation of biological diversity and sustainable use of its components.  

One way of implementing this would be to extend the “areas of particular environmental interest” 
(APEIs) introduced in the Environmental Management Plan for the Clarion-Clipperton Zone 
(EMP).17 Regulation 31 could thus add a definition of “Areas of particular environmental interest” 
to mean representative seafloor areas within and outside of exploration areas closed to mining 
activities to protect biodiversity and ecosystem structure and function. APEIs should be identified 
prior to the allocation of areas for mining exploration, or, where exploration areas have already 
been allocated, a process must be initiated urgently to establish APEIs within the allocated 
exploration areas. 

2. Cessation of Work 

Regulation 31 as proposed would read: 

“4. The Commission shall develop and implement procedures for determining …,whether 
proposed exploration activities in the Area would have serious harmful effects on vulnerable 
marine ecosystems, and ensure that, if it is determined that certain proposed exploration activities 
would have serious harmful effects on vulnerable marine ecosystems, those activities are managed 
to prevent such effects or not authorized to proceed.” 
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There are four problems with this. 

1. The threshold of ‘serious harmful effects’ is too high. The United Nations General 
Assembly and FAO in the Deepsea Fisheries Guidelines18 have adopted the threshold of 
‘significant adverse effects’.  This is a far more appropriate test.  

2. It is not clear what ‘authorized to proceed’ means in the context of deep seabed mining. It 
seems that this language may be taken from UNGA resolution 61/105.19 It is also not clear 
who make the ‘determination’. It should not be the explorer.  

3. There is no provision for protection of ecologically or biologically sensitive areas 
(EBSAs).20 VMEs are only one type of vulnerability: EBSAs should be likewise protected. 

4. The UNGA process adopted in resolution 61/105 should be adopted whereby (a) EIAs are 
undertaken before any operations are undertaken; (b) VMEs, and, we submit, EBSAs, are 
closed until it can be shown there will be no significant adverse impacts; (c) measures 
should be implemented to protect VMEs (and EBSAs) and to ensure protection of the 
marine environment; and (d) a ‘backstop’ such as the ‘move-on rule’ should be adopted, 
whereby if indicators of a VME or EBSA are found, operations are closed until the area is 
assessed and measures be put into place. 

3. Emergency Orders 

One serious difficulty with the proposed Regulation 33 is the threshold of ‘serious harm’. As noted 
above, ‘serious harm’ is a much higher threshold than ‘significant adverse effect’, which was 
developed by the FAO to protect VMEs from bottom trawling.21 

Another is that under proposed paragraph 6, the Council may only issue emergency orders which 
may include orders for the suspension or adjustment of operations. ‘Adjustment’ is too vague. 
There needs to be a specific ability to stop operations permanently where they are causing 
significant adverse effects that cannot effectively be otherwise addressed. 

The Enterprise 

There are major difficulties with this proposal. Not least are the governance implications, which 
must be concerning for all Parties. The proposal to have legal experts and consultants, outside the 
Secretariat, advise the Enterprise is itself concerning as it potentially takes the Enterprise outside 
the ISA governance structure, subject only to periodic reporting.  But quite apart from other 
concerns, very serious concerns arise with the proposed Heads of Agreement. The proposed 
arbitration clause is completely unacceptable, as are the proposed confidentiality provisions, there 
must be public participation and access to information with regard to all steps of governance, and 
international law must at all times be both applicable and pre-eminent over the joint venture. 

Public participation in negotiations is essential. Secondly, the Environmental Management Plan 
(EMP) must be implemented, and specifically its Guiding Principles, including common heritage of 
mankind, the precautionary approach, protection and preservation of the marine environment, prior 
environmental impact assessment, conservation and sustainable use of biodiversity, and 
transparency. With the latter, the EMP specifically provides that the Authority shall enable public 
participation in environmental decision-making procedures in accordance with the Convention on 
Access to Information, Public Participation in Decision-Making and Access to Justice in 
Environmental Matters, 1998, and its own rules and procedures. 

The proposed Heads of Agreement includes an arbitration clause for arbitration in Sydney for any 
dispute.22 Should the ISA attempt to implement or enforce a new environmental condition, for 
instance, the joint venture may invoke the arbitration clause, which would be binding on the ISA. 
So in this way, an important aspect of governance is removed from the ISA and placed, in essence, 
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in the commercial/judicial arena where the terms of the joint venture, rather than broader 
international law, would be the determining factor. ITLOS would only be involved, as envisaged, if 
there is a question of “the interpretation of Part XI and the Annexes” – as opposed, for instance, to 
a question of the application of Part XI, interpretation or application of the reset of UNCLOS, or 
indeed of any other international instrument. So any other international agreement or development, 
or other international law, would fall outside the proposed agreement, and steps taken pursuant to 
them may be opposed and damages or other remedies sought according to the arbitration 
agreement. The proposed Heads of Agreement includes an arbitration clause for arbitration in 
Sydney for any dispute.23 The agreement would be governed by English law. 

There are also proposed provisions for the confidentiality of information on a ‘need to know’ basis, 
where confidential information is defined as that “treated by the Disclosing Party as confidential.”  

Such confidentiality provisions, arbitration outside ITLOS and applicable international law, 
governance by lawyers and consultants and lack of public participation and confidentiality all mean 
that the agreement proposed by Nautilus24 is completely unacceptable. 

New Applications 

The JOGMEG (Japan) and COMRA (China) applications for cobalt crust exploration and ESSO 
(India – Indian Ocean) sulphides applications are all proposed to be granted without mainstreaming 
environmental considerations as part of the process, without any means for APEIs or any other 
MPAs to be implemented within the proposed areas and without means of addressing significant 
environmental effects. DSCC submits that no new applications should be granted until these 
environmental considerations are adequately addressed. 

Development of a Regulatory Framework for Polymetallic Nodule Exploitation 

in the Area 

It is deeply concerning that environmental considerations are being addressed in a separate process. 
They should be mainstreamed in any discussion of exploitation, rather than ‘bolted on’ as was the 
case with the Environmental Management Plan. The Nodules, Sulphides and Cobalt Crust 
Regulations should not have been approved without full integration of environmental 
considerations.  

One way forward would be an environmental workshop, following the Fiji Workshop in 2011, in 
addition to regional workshops, as proposed by the Deep Ocean Stewardship Initiative (DOSI.)25 

There are a number of issues that have arisen since 2011, both within the ISA and outside the ISA 
but relevant to the ISA. To name a few issues: 

• The ISA need to develop methods of protecting ecologically and biologically significant 
areas (EBSAS) on the seabed; 

• The ISA needs to find ways to establish representative networks of marine protected areas, 
including inside areas approved for exploration and, later, for exploitation; 

• The ISA needs to find ways of preventing vulnerable marine ecosystems (VMEs), 
especially those protected from bottom fishing, from being damaged by exploration or 
exploitation, including hydrothermal vents and cold seeps; and 

• The ISA needs to implement transparency provisions, as approved in the Environmental 
Management Plan, including in the LTC and with respect to any ongoing discussions and 
negotiations at all levels with respect to the Enterprise. 
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Transparency 

The Environmental Management Plan (EMP) adopted at ISA 18 specifically provides as a Guiding 
Principle that: 

Transparency. The Authority shall enable public participation in environmental 
decision-making procedures in accordance with the Convention on Access to 
Information, Public Participation in Decision-Making and Access to Justice in 
Environmental Matters, 1998, and its own rules and procedures. 

This is an important and specific principle that is not being implemented at present. Specifically, 
observers are not permitted to observe the LTC.  

The Chisinau Declaration made by the Aarhus Convention Parties stated that it is vital that the 
public has effective channels for input into international environmental processes and that the 
process must be transparent, inclusive and accountable.26 The Almaty Guidelines developed under 
the Convention state that participation of the public concerned should be as broad as possible27 and 
that an international forum, or a process within it, should in principle be open to the participation of 
the public.28 They state that each Party should encourage international forums to make available the 
agenda, drafts, agreed resolutions and reports in a timely manner.29 The public should be allowed at 
all relevant stages of the decision-making process, subject to specific exclusions:30 there must be a 
reasonable basis to exclude participation according to transparent and clearly stated standards that 
are made available, if possible, in advance.  The Guidelines stress the entitlement to have access to 
all documents relevant to the decision-making process produced for the meetings, to circulate 
written statements and to speak at meetings.31 The Aarhus Convention specifically permits 
interventions from observers during debates on an agenda item – not only after interventions from 
States are exhausted. Rule 27 of the Convention’s rules of procedure32 states that observers are 
entitled to seek to address meetings of the Parties under each agenda item and, having made such a 
request, will be included on the list of speakers. The Chair will in general call upon speakers in the 
order in which they signify their desire to speak, but may, at his or her discretion, decide to call 
upon representatives of Parties before observers.  

In summary, the LTC should be open to observers, and specific meetings only closed according to 
clear transparent criteria disclosed in advance. 

Conclusion 

The legal and regulatory environment of the deep sea is rapidly changing, as is technology, and as 
are the deep seas themselves, particularly through climate change and ocean acidification.  The 
international community is engaged in ongoing discussions on the protection of marine biodiversity 
in areas beyond national jurisdiction, and considering entering into negotiations for an 
implementing agreement to this end. Live and constantly debated issues include the access to and 
sharing of benefits of marine genetic resources in areas beyond national jurisdiction and the 
conservation of marine biodiversity, including through the establishment of marine protected areas 
and the conduct of environmental impact assessments. These discussions are made necessary by, 
and framed by, a keen awareness of the rapidly changing threats to the deep sea, including through 
climate change, ocean acidification and other anthropogenic stressors.  

In light of these concerns and developments, and rapidly developing deep seabed mining 
technology, it is imperative that parties to the ISA, and the ISA itself, conduct their discussions and 
reach decisions that take account of these considerations, that do not prejudice these discussions 
and which ensures that the ISA is part of the mainstream of international environmental practice.33  
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