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International Seabed Authority  
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Dear ISA 

To: consultation@isa.org.jmc 

The Deep Sea Conservation Coalition (DSCC) has as its objective to protect and preserve the 

marine environment of the seabed and sub-soil and the deep sea. The DSCC has operated 

since 2004 as a coalition of over 70 non-governmental organizations worldwide, working 

together under the umbrella of the DSCC to protect cold-water corals and vulnerable deep-sea 

ecosystems. The DSCC is a stichting (i.e. foundation) formally incorporated in the Netherlands 

in 2013. DSCC has made representations in the United Nations General Assembly, numerous 

regional fisheries management organizations, the United Nations Food and Agriculture 

Organization (FAO) and other international fora as well as numerous national and regional fora 

governments, conferences and other organizations since 2004. As such, it has extensive 

experience and expertise in the area of the deep sea and deep sea biodiversity, its sole focus. 

The DSCC has answered the questions within its environmental remit; for this reason it has not 

answered questions about purely financial matters such as royalties. 

We are pleased to attach our response to the ISA survey, in the form of comments referenced 

to the relevant parts and questions. We also attach a brief Executive Summary. 

We expressly consent to make our personal details and submission publicly available. We are 

interested in being contacted by the ISA and / or being part of a stakeholder group, and in fact 

intend to apply for observer status to the ISA this year. 

Our contact details are as follows: 

Advisers: Duncan Currie email: duncanc@globelaw.com  

    Matthew Gianni email: Matt Gianni matthewgianni@gmail.com 

Co-ordinator: Sian Owen "sian@sustainabilityoptions.net" sian@sustainabilityoptions.net 

Yours sincerely 

 

Sian Owen 

Coordinator 
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Executive Summary 

 

Part A: Financial terms and obligations 
 
Liability and Redress 

i. We suggest a workshop as an initial step to address the issue of responsibility 

and liability, as well as a fund, both in pursuance of suggestions made by the 

Seabed Disputes Chamber. 

ii. A liability and redress regime should be strict and unlimited so there should not 

be any liability or redress gaps. 

iii. Bonds backed by insurance should be sufficient to cover any possible outcome.  

iv. A fund should be established to cover contingencies should compensation or 

restitution not be available from bonds or insurance. 

Part B – Environmental management terms and obligations 

 
Environmental Management  

i. The development of rules, regulations and procedures for seabed mining 

should be consistent with the approach to the management of the impacts of 

deep-sea bottom fisheries in areas beyond national jurisdiction adopted by the 

UN General Assembly. 

ii. We suggest a global workshop to formulate a strategic environmental 

assessment process. 

iii. Regional workshops should be convened to formulate enviromental 

management plans (EMPs).  

iv. A workshop should also be convened to assist in the review of the Clarion 

Clipperton Zone EMP. 

v. The ISA should consider establishing a permanent subsidiary body or working 

group specifically tasked with developing reviewing and monitoring the 

effectiveness and implementation of the exploitation regulations. 

vi. The ISA should implement a best practice transparent environmental impact 

assessment regime with full public participation. 

vii. Development of accurate environmental baselines is critical. The precautionary 

approach and the ecosystem approach, best environmental practices and best 

available technologies should be applied. 
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viii. Regional environmental management plans should be developed that include 

comprehensive and interconnected systems of areas off limits to mining to 

protect the full range of biodiversity and ecosystem functions and processes. 

ix. The adaptive management approach should be implemented only when 

consistent with the precautionary approach. 

x. Cumulative impacts need to be considered. 

xi. A fund should be available for independent scientific, legal and policy advice. 

xii. A specialist hearings panel should be established to consider applications, 

receive and call for evidence, conduct hearings and make decisions. The 

application and approval process must be open to participation by observers, 

must be transparent and must observe due process and natural justice.  

xiii. ISA should require oil spill and other discharge contingency plans and address 

all disposal of wastes including from vessels. 

Environmental Assessments and Environmental Management Plans 

i. Independent verification procedures with public comment period and review 
of assessments are essential, to be tested in a public hearings process. 

ii. Environmental Management Plans should be developed following the 
environmental assessments. They should be developed with public 
stakeholder involvement, in a transparent process and developed with the 
best available scientific information, the precautionary and ecosystem 
approaches. They must be periodically reviewed according to new 
information on environmental effects. They should reflect the principles of 
the EMP for the CCZ and include the operationalization of those principles. 

iii. There should be the ability to stop operations if unexpected unacceptable or 
unforeseen effects occur. 

Response strategies to conservation, restoration and natural remediation of 
biological diversity 

i. Areas of Particular Environmental Interest and Impact and Preservation 
Reference Zones (based on principles adopted in the CCZ Environmental 
Management Plan)  

ii. Viable plans for remediation to restore sites to allow for full recovery to occur 
within timeframes relative to the duration of the mining activity. 

iii. Viable plans for the re-establishment of equivalent ecosystems with respect 
to seamounts and vents need to be developed and implemented. 

Emergency Response 

i. ‘Serious harm’ is out of step with modern practice, and instead the widely 
accepted criterion of ‘significant adverse impact’ should be adopted. 

ii. If a significant adverse effect, or threat of a significant adverse effect, occurs, 
mining should stop, pending an assessment whether measures can be 
developed to avoid or remedy the effect or potential effect, and 
implementation of the measures, including any re-assessment that is 
required. 
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Part D: General considerations – stakeholder communication and 

transparency 

i. Open the LTC and all other bodies to all observers, scientists and industry. 
Only those parts of sessions specifically dedicated to considering 
applications should be closed, when necessary to retain commercial 
confidentiality. 

ii. Workshops with a broad range of scientific, legal and policy expertise and 
civil society representation should be held to focus on specific issues as well 
as general development. 

iii. Meetings should be open to being observed by videolink and weblinks. 

iv. Webinars are an effective modern tool for communicating issues and news. 

v. Best practice in transparency should be implemented from the Aarhus 

Convention, its Almaty Guidelines and as emphasised in Principle 10 of the 

Rio Declaration and in The Future We Want. 

  



Developing a Regulatory Framework for Mineral Exploitation in the Area 

Page | 1  
 

s  



Developing a Regulatory Framework for Mineral Exploitation in the Area 
Deep Sea Conservation Coalition Response to Survey 

 
 

Page | 2  

 

 
 
 

 

 

Contents Page 
  

Acronyms and Glossary 
 

2 

I. Introduction 
 

3 

II. Background 
 

4 

III. Who is a stakeholder? 
 

5 

IV. The Survey 
 
- Part A: Financial terms and obligations 
- Part B: Environmental management terms 

and obligations 
- Part C: Health, safety and maritime security 

- Part D: General considerations – 
stakeholder communication and 
transparency 
 

5 
 

5 
 

8 
10 

 
 

10 

V. The review process 
 

12 

VI. Making a submission 
 

12 

Annex: 
Other information and useful website links 

 

 
14 

  
 

 

Published February 2014 by: 

International Seabed Authority 

14-20 Port Royal Street 

Kingston 

Jamaica  



Developing a Regulatory Framework for Mineral Exploitation in the Area 
Deep Sea Conservation Coalition Response to Survey 

 
 

Page | 3  

 

 



Developing a Regulatory Framework for Mineral Exploitation in the Area 
Deep Sea Conservation Coalition Response to Survey 

 
 

Page | 4  

 

Acronyms and Glossary 
 
Exploration 
Regulations 
 

Regulations on Prospecting and Exploration for Polymetallic Nodules 
in the Area 

ISA International Seabed Authority 

LTC Legal and Technical Commission 

“the Agreement” Agreement relating to the implementation of Part XI of the United 
Nations Convention on the Law of the Sea of 10 December 1982, 
New York, 28 July 1994 

“the Area” The deep seabed in areas beyond national jurisdiction 

“the Convention” United Nations Convention on the Law of the Sea, Montego Bay, 10 
December 1982 
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I. Introduction 

The International Seabed Authority (ISA) wishes to engage with current and future stakeholders 

as it commences the development of a regulatory framework for the future recovery of mineral 

resources from the Area. 

Accordingly, you are invited to participate in this survey. The ISA would also encourage you to 

forward this document to other persons who you consider may wish to participate. This is 

important as the ISA wishes to identify possible new and future stakeholders and to encourage 

widest possible engagement. This survey is the first in a series of stakeholder engagements 

anticipated by the ISA. 

The objectives of this survey are as follows: 

 to identify a broad stakeholder base through submissions received; 

 to begin a process of stakeholder engagement and consultation for activities in the Area; 

 To benefit from the early views and expert opinions from the stakeholder base. 

These objectives, and a commitment to the principles of fairness and transparency, will allow 

the ISA to begin development of a regulatory framework which incorporates contemporary best 

practice.  

Going forward the ISA intends to foster and progress a “learning” environment and adaptive 

approach through stakeholder engagement. It is hoped that this will unlock new ideas and 

sustainable solutions contributing to both a robust regulatory framework for the exploitation of 

seabed mineral resources and at the same time contribute to overall ocean governance and 

management. 

The development of the Area and its minerals resources is unique. The development of a 

universally acceptable exploitation framework is a challenge. However, this challenge presents 

an opportunity – an opportunity to get it right. An opportunity to incorporate “what we know” and 

to build a flexible and adaptive mechanism that accommodates future learnings and experience.  
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II. Background 

The Convention and the 1994 Agreement sit atop the ISA’s rules, regulations and procedures. 

Together they regulate the prospecting, exploration and ultimately exploitation of the mineral 

resources of the deep seabed beyond the limits of national jurisdiction (“the Area”). 

The Convention provides that the Area and its resources are the Common Heritage of Mankind 

and that activities in the Area are carried out for the benefit of mankind as a whole. This will be 

achieved through the equitable sharing of the benefits realized from activities in the Area. The 

Common Heritage of Mankind principle also embodies the protection of the marine environment 

and the conducting of scientific research for the benefit of the international community.  

The ISA is managed and administered through three organs: the Assembly (165 States and the 

European Union as States parties to the Convention are members of the Assembly), the Council 

and the Secretariat. The Council is supported by a Legal and Technical Commission (LTC) 

which has the primary responsibility for drawing up draft rules, regulations and procedures 

relating to exploration and exploitation. 

All activities in the Area are subject to an approved written plan of work, drawn up in accordance 

with Annex III of the Convention, the principles in the Agreement and the ISA’s rules, 

regulations and procedures. One of the key features of the ISA regime is a requirement that 

contractors undertaking activities in the Area are sponsored by an ISA member State – a 

Sponsoring State. 

To date, the ISA has implemented three sets of regulations relating to exploration activities in 

the Area.1 Additionally, the ISA has issued a number of recommendations for the guidance of 

contractors, including on the assessment of environmental impacts. 

So far the ISA has concluded 15 contracts for exploration, with four contracts awaiting 

signature.2 There are a further seven applications for approval of plans of work for exploration 

being processed. 

Exploration contracts are granted for a period of 15 years. The first group of polymetallic nodule 

exploration contracts will expire in 2016. 

The ISA must now progress its Mining Code to encompass comprehensive rules, regulations 

and procedures connected with the exploitation of mineral resources in the Area in accordance 

with the legal framework of the Convention and the Agreement. 

Also Sponsoring States have and will continue to progress complementary domestic regulations 

in respect of Sponsored Contractors.3  

                                                
1
 Regulations on Prospecting and Exploration for Polymetallic Nodules in the Area; Regulations on prospecting and 

exploration for polymetallic sulphides in the Area and Regulations on Prospecting and Exploration for Cobalt-rich 
Ferromanganese Crusts in the Area. See http://www.isa.org.jm/en/mcode.  
2
 See http://www.isa.org.jm/en/scientific/exploration/contractors. 

http://www.isa.org.jm/en/mcode
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III. Who is a stakeholder? 

For the purposes of this initial survey, the definition of a stakeholder is to be considered in its 

broadest sense. The activities in the Area will occur outside of areas of national jurisdiction. The 

list of potential stakeholders who have an interest or stake in deep sea mineral exploitation 

activities will be wide and varied. This survey is intended to be inclusive of all potential 

stakeholders to cover all potential interests. 

Naturally, specific groups of stakeholders will have different interests and concerns. In the 

interests of efficiency, future surveys and consultation may be targeted toward specific 

stakeholder groups as the engagement process unfolds. 

IV. The Survey 
In its preliminary work, the ISA has identified the following focus areas in which it seeks your 

initial input and comment. There is clearly no necessity to respond to all parts and all questions. 

However, each core area does have overlapping obligations. 

 Part A – Financial terms and obligations; 

 Part B – Environmental management terms and obligations;  

 Part C - Health and safety and maritime security; and 

 Part D – General considerations – stakeholder communication and transparency. 

There are likely to be other focus areas that emerge during regulatory development.  

You are also invited to comment on any issue connected with the development of the regulatory 

framework under Part D. 

Part A: Financial terms and obligations 

In responding to this Part A, please consider the questions presented below and in a bullet point 

form highlight the main issues you believe should be addressed or considered in developing a 

regulatory framework. Feel free to provide additional information in narrative form. 

The payment mechanism 

The Agreement requires that a system of payments is to be implemented which will compensate 

mankind for the exploitation of the resources in the Area. [notes for converstion of public assest 

into private ownership] 

The Agreement calls for there to be a fair system and that the payment system should neither 

be complicated nor incur major administration costs for either the ISA or a Contractor. The 

                                                                                                                                                       
3 

The ISA is building a database of applicable domestic rules and regulations: see 
http://www.isa.org.jm/en/mcode/NatLeg  

http://www.isa.org.jm/en/mcode/NatLeg
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Agreement states that a royalty or combined royalty and profit-share mechanism is to be 

considered, although alternative system(s) are also possible. [royalty requires no profit—fee for 

service] 

In a land-based environment, it is generally accepted that a progressive system is fairer and that 

any payments increase in line with project profitability, subject to a minimum revenue flow 

through a royalty-based mechanism. However, there is an administrative trade-off in that 

royalties are generally simpler to administer than profit-based mechanisms, which can be 

technically challenging. Currently, the ISA does not have an accounting infrastructure to support 

a complex profit-based system. 

Other qualities of a financial system include stability, flexibility and responsiveness to changing 

market conditions. 

The ISA Secretariat has undertaken a preliminary study into comparable land-based 

mechanisms. However, to advance this further your comments on the following would be 

appreciated. 

In connection with a proposed payment mechanism and system: 

1. In delivering a best revenue opportunity for the ISA and an overall fair and equitable system, 

which payment mechanism would you consider preferable for the ISA and Contractors and 

why? 

 

2. If a royalty mechanism is adopted for reasons of administrative convenience, how can a 

royalty mechanism capture, for example, economic rents over the life of an exploitation 

contract? 

 

3. Are you aware of any alternative payment mechanisms that would merit consideration by 

the ISA? 

 

As discussed later, there should be a performance bond to ensure meet best practice 

commitments and to cover any potential defaults. 

 

4. In your view, how frequently should any payment mechanism be reviewed from a regulatory 

viewpoint? 

 

5. The point(s) of valuation for any payment obligations under the regulatory framework needs 

to be identified. In land-based regimes and oil and gas regimes, theory determines that the 

valuation point is as close as possible to the point of extraction of the resource. In land-

based regimes an approximation for this is usually the first arm’s length sale in the 

downstream process. Often a free on board export price or a net back system is adopted for 

royalty calculation purposes. 
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For activities in the Area, there may be a number of possible valuation points for the 

minerals and metals to be exploited. Please would you consider and advise which valuation 

point(s) the ISA should consider in determining an arm’s-length value for the purposes of 

calculating the fair value of the mineral and metal resources. From an administrative 

viewpoint, which valuation point would be the simplest to determine? 

 

 

6. In connection with any late or overdue payments / returns by Contractors, in your opinion, 

what penalty or fine mechanisms should be adopted by the ISA? 

a. The permit to mine should be suspended or rescinded. 

b. Fines need to have proportionality built in: a larger amount for major offence and less 

for minor offences. 
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Other considerations impacting financial terms and obligations 
 
7. The current Exploration Regulations state that an applicant must be “financially and 

technically capable” of carrying out a plan of work for exploration. This is considered of 

relevance to future exploitation regulations as well. 

 

a. In your view what key elements should be considered in respect of “technical” 

capability? 

 

b. Similarly, in your view what key elements should be considered in respect of 

“financial” capability? 

i. Applicants must have the financial resources including insurance and bonds to 

ensure that they are capable of implementing ISA requirements, even if the 

company or the parent or related company fail for any reason. 

ii. Demonstrated capacity to decommission and restore the site. 

iii. Demonstrated capacity to properly implement all environmental requirements 

during the life of the contract as well as meeting any liability and contingent 

requirements.  

 

8. In your view, how can the regulatory framework be structured to encourage optimum 

extraction of low grade mineral resources?  

 

9. Do you have any suggestions for incentive mechanisms that would encourage investment in 

the Area and / or support best environmental operating practices? 

There need to be no perverse incentives that discourage contractors from using best 

environmental practices. This means ensuring full liability for environmental damage, 

effective compliance and enforcement mechanisms and appropriate penalties to deter 

avoidance behavior. Regulation by ISA must be well funded, adequately resourced, 

transparent, accountable and independent.  

 

10. For what term (in years) should an exploitation contract be granted? What do you consider 

best practice in terms of renewal periods for the same contract?  

Renewals must be subject to environmental review, based on track record and not for 

unrealistically long periods, in order to be able to review the scale of any damage and to 

ensure harm is within the predicted scope. 

 

11. In your view, what criteria should Contractors / the ISA consider in connection with the 

optimum size of exploitation areas within a contract area? 

a. This depends on the mineral resource. 
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b. Optimizing the location of mining and optimizing the size of the area to be mined, the 

intensity and the depth of mining are all important due to the need to protect adjacent 

environments from plume impacts. 

c. Special features such as ecologically, scientifically or biologically significant sites as 

well as components of a reprepresenative system of no-mining areas should be 

identified and set off limits in advance and protected from plume and other 

cumulative environmental impacts  

d. Spacing depends on the extent, direction, contents, intensity and persistence of 

plume 

e. Location, scale and mode of exploitation area should be limited based on the need to 

prevent impacts from exploitation area expanding beyond the contract area. 

 

12. It would seem appropriate, in line with existing extractive industry regimes, that financial 

penalties are considered as part of the regulatory framework. The Agreement provides, 

subject to judicial remedies, that in the case of violations of non-fundamental contract terms 

(or in place of any suspension or termination of a contract), monetary penalties may be 

imposed on Contractors. Contractors may also be subject to other penalty regimes beyond 

that of the ISA (for example, by sponsoring States under the terms of domestic licences or 

permits). 

 

a. In your view, what penalty mechanisms should be adopted in the regulatory 

framework and imposed specifically by the ISA? For example this could be fixed 

penalties in connection with the breach of procedural obligations, including 

environmental procedural obligations; 

i. Penalties need to discourage noncompliance and need to be able to 

compensate for damage caused. 

ii. Penalties should be severe while proportionate and act as a deterrent relative 

to the offence. 

iii. Offences should be designed with regulatory efficacy in mind. 

 

b. In addition, do you have any recommendations as to the classification (seriousness 

of the violation, duration etc) of violations and a range of penalty amounts? 

i. The penalties should be commensurate with actual or potential damage caused. 

Intentional or egregious violations should attract higher penalties. 

 

c. Finally, your recommendations on the use of any penalty amounts collected by the 

ISA? For example, should these amounts be directed toward an inspection regime 

only? 

i. Monitoring, compliance and enforcement should be funded from core funds. 
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ii. However where penalties include a compensation or remediation element, they 
should be applied accordingly. 

 

b. The Exploration Regulations require Contractors to maintain appropriate insurance 

policies that are in accordance with generally accepted maritime practice. Do you 

have any recommendations as to any specific insurance products that should be 

reflected in the exploitation  regulatory framework? 

i. Insurance be sufficient to cover any possible outcome. Policies should ensure 

the tail is covered through reinsurance to ensure that ongoing damage is 

covered. The ISA must ensure that reinsurers are sound. Insurance will need to 

be sufficent to cover full range of liability under the ISA liability regime. 

ii. The policy should contain all the specifics as a complete package including 

mining operations, business income, liability protection, restoration, etc.  

iii. Proof of adequate insurance should be required. 

iv. Liability should be absolute, rather than fault based. Liability should not be 

predicated on showing a breach of conditions, there should be no requirement of 

foreseeability, no ‘act of God’ or force majeure defence, or defence that the 

environmental impact assessment identified the effect as being possible. This is 

because seabed mining is hazardous and the likelihood, scale and severity of 

adverse impacts largely unknown: the Deepwater Horizon oil spill showed the 

difficulties of operating in a deep sea environment. If a defence is available that 

the operator acted reasonably, or within the terms of its licence, that simply shifts 

the cost of the damage from the operator to the State or to the environment.  

Specific environmental considerations 

c. It is common practice in land-based regimes to require an environmental guarantee 

or bond. In some regimes, a cash amount is paid under a trust arrangement or to a 

special bank account. What are your recommendations for including such a 

guarantee or cash contribution in the exploitation regulatory framework? Please 

advise on the nature of any guarantee, the quantum of the guarantee (its calculation 

methodology), its use and rationale (for example, for restorative obligations, agreed 

penalty amounts) and the suggested duration before release / return. 

 

i. The International Law Commission in its draft principles on the allocation of loss 

in the case of transboundary harm arising out of hazardous activities includes a 

principle on prompt and adequate compensation: Principle 4 provides that each 

State has a responsibility to take necessary measures to ensure the availability 

of prompt and adequate compensation for victims of transboundary damage. 

These include imposition of liability on the operator and the requirement on the 

operator to establish and maintain financial security such as insurance, bonds or 

other financial guarantees. 
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ii. The ITLOS Seabed Disputes Chamber suggested that a State may have 

provisions relating to financial viability and technical capacity of sponsored 

contractors, conditions for issuing a certificate of sponsorship and penalties for 

non-compliance by such contractors. 

iii. The regime should therefore require  bonds, backed by insurance. The regulator 

should hold the funds. A guarantee or bond must be adequate to ensure full 

compliance with regulations, remediate or compensate for damage, and be 

certain with no exemptions or exclusions.  

iv. Costs associated with environmental harm should be covered by insurance and 

liability arrangements. 

v. Bonds should cover costs of decommissioning and clean-up if contractor cannot 

or does not pay. 

vi. Quantum should be suffient to cover the costs associated with cleanup and 

meeting contractor obligations in the event of default (100% of rehabilition 

costs). 

vii. Liability should include restoration and penalties associated with environmental 

harm. 

viii. Discharge only after restorative obligations has been discharged to the 

satisfaction of ISA following an environmental audit by an independent 

inspection team (not just desktop) and subject to any ongoing potential damage 

or harm. 

 

d. The Seabed Disputes Chamber 4  recommended that consideration be given to 

establishing a trust fund in the event an environmental liability gap arises. Western 

Australia, for example, has implemented a Mining Rehabilitation Fund to cover 

situations where an operator fails to rehabilitate the environment. However, the 

concept of a trust fund may have wider appeal. 

Your comments would be welcome therefore on the setting up of a general environmental 

trust fund under the exploitation regulatory regime on the basis of the “polluter pays” 

principle. Please also provide your comments on how any contribution to the fund should be 

calculated and suggested, specific uses of trust monies. 

i. The Seabed Disputes Chamber of ITLOS suggested both gaps and ways 

forward. Principally, they are (1) to negotiate a liability regime and (2) to 

establish a trust fund. 

ii. A gap in liability may occur if, notwithstanding the fact that the sponsoring State 

has taken all necessary and appropriate measures, the sponsored contractor 

                                                
4
 International Tribunal for the Law of the Sea: Case No. 17: Responsibilities and obligations of States sponsoring 

persons and entities with respect to activities in the Area (Request for Advisory Opinion submitted to the Seabed 
Disputes Chamber). 
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has caused damage and is unable to meet its liability in full. A gap in liability may 

also occur if the sponsoring State failed to meet its obligations but that failure is 

not causally linked to the damage.  

iii. Article 235.2 requires that States shall ensure that recourse is available in 

accordance with their legal systems for prompt and adequate compensation or 

other relief. This is both a direct obligation and an obligation of due diligence. In 

other words, according to ITLOS, failure to do so would give rise to liability by 

the State. However, ITLOS did not address this specifically. Secondly, article 

235.3 requires that States shall co-operate in (1) the implementation of existing 

international law and (2) the further development of international law relating to 

responsibility and liability for the assessment of and compensation for damage 

and the settlement of related disputes. 

iv. It also requires that States shall co-operate, where appropriate, in the 

development of criteria and procedures for payment of adequate compensation, 

such as compulsory insurance or compensation funds. 

v. Compensation can be payable for (1) damage to the Area and (2) its resources 

constituting the common heritage of mankind, and (3) damage to the marine 

environment.  

vi. It is critical to address the situation if the contractor does not for any reason 

(such as impecuniosity, thin capitalization, or application of corporate shield 

mechanisms) pay compensation. The problem was described by the ITLOS 

Seabed Disputes Chamber in paragraph 203 of its Advisory Opinion: “It was 

pointed out in the proceedings that a gap in liability may occur if, notwithstanding 

the fact that the sponsoring State has taken all necessary and appropriate 

measures, the sponsored contractor has caused damage and is unable to meet 

its liability in full. It was further pointed out that a gap in liability may also occur if 

the sponsoring State failed to meet its obligations but that failure is not causally 

linked to the damage.” The Tribunal’s suggested answer to this in paragraph 205 

is a trust fund: “Taking into account that, as shown above in paragraph 203, 

situations may arise where a contractor does not meet its liability in full while the 

sponsoring State is not liable under article 139, paragraph 2, of the Convention, 

the Authority may wish to consider the establishment of a trust fund to 

compensate for the damage not covered. The Chamber draws attention to article 

235, paragraph 3, of the Convention which refers to such possibility”. 

vii. Contributions to a fund could be made according to a percentage of the landed 

value of minerals extracted from the Area. A fund should be a backup to financial 

guarantees bonds and insurance should they fail to adequately compensate or 

remediate damage.  A trust fund may still be useful to cover unexpected 

situations in new and uncertain circumstances - it should not except either 

foreseen nor unforeseen events. 
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viii. The fund needs to contain sufficient funds ab initio to pay, inter alia, for all 

anticipated and potential damage. 

ix. ITLOS’ Chamber did not leave the matter with a Fund. It stated in paragraph 211 

that “Lastly, the Chamber would like to point out that article 304 of the 

Convention refers not only to existing international law rules on responsibility 

and liability, but also to the development of further rules. The regime of 

international law on responsibility and liability is not considered to be static. 

Article 304 of the Convention thus opens the liability regime for deep seabed 

mining to new developments in international law. Such rules may either be 

developed in the context of the deep seabed mining regime or in conventional or 

customary international law.” ITLOS’s Seabed Disputes Chamber suggested 

financial security mechanisms in national legislation (paragraph 234). 

x. We therefore suggest a workshop as an initial step to address the issue of 

responsibility and liability, as well as a fund, to address these matters. 

Part B: Environmental management terms and obligations 

There exist a number of general obligations to protect the marine environment in the 

Convention. In addition the Exploration Regulations identify specific obligations including 

application of the precautionary approach and best environmental practices. These fundamental 

principles will be carried through to the exploitation regulations. 

Similar to Part A, in responding to this Part B, please consider the questions below connected 

with environmental assessment and environmental management and in bullet point form 

highlight the main points for consideration in the development of the regulatory framework for 

exploitation. Again, please provide additional information in narrative form. 

16. Please describe any general recommendations that the ISA should consider in developing 

rules, regulations and procedures on the prevention of damage to the marine environment 

from activities in the Area; 

  

a. As a general recommendation, the development of such rules, regulations and 

procedures should take into consideration the internationally agreed approach to the 

management of the impacts of bottom fisheries on seabed ecosystems and deep-sea 

species in areas beyond national jurisdiction. This approach is the product of over ten 

years of negotiation at the UN General Assembly (UNGA) and in other fora (e.g. 

meetings of the Conferences of Parties to the Convention on Biological Diversity) and 

has been agreed through a series of UNGA resolutions, in particular resolutions 59/25 

(paragraphs 66-67); 61/105 (paragraph 83); 64/72 (paragraphs 119-120); and 66/68 

(paragraphs 129-130).  In addition, a set of International Guidelines for the 

Management of Deep-sea Fisheries in the High Seas was negotiated and adopted in 

2008 to provide further guidance to States in the implementation of the UNGA 
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resolutions and was subsequently endorsed by the UNGA.5 The UNGA resolutions and 

International Guidelines have been increasing acted upon by States and regional 

fisheries management organizations and incorporated into the regulations established 

by these organizations for the management of bottom impact fisheries in the deep-sea. 

It would be important to ensure that a consistent set of rules, regulations and 

procedures across all relevant sectors be applied to the management of activities with 

an impact on the seabed and deep-sea ecosystems in areas beyond national 

jurisdiction..  

b. A global workshop should be convened to formulate a strategic environmental 

assessment process looking at the full scale of potential impacts from specific sites in 

the context of other activities and impacts in the region. 

c. Regional workshops should be convened to formulate environmental management 

plans, including development of baseline information, thresholds (e.g. significant 

adverse impacts), monitoring, cumulative impacts, best environmental practice, past 

and future environmental effects, the best environmental and scientific information, 

habitat suitability modelling/predictive modelling, sampling, and surveys. 

The workshops should be multi-stakeholder, with industry, environmental NGOs, 

scientists, economists, lawyers, policy experts and other independent experts together 

with State representatives, working through open and transparent proceedings. 

d. The ISA should consider establishing a permanent subsidiary body or working group 

specifically tasked with developing reviewing and monitoring the effectiveness and 

implementation of the exploitation regulations.  

It should be multi-stakeholder, with industry, environmental NGOs, scientists, 

economists, lawyers, policy experts and other independent experts together with State 

representatives, working through open and transparent proceedings.  

e. Strategic environmental assessments should be conducted transparently at both global 

and regional levels that can assess the full range of potential impacts, including 

cumulative impacts of other human activities and climate change and ocean 

acidification, with full public participation. 

f. The ISA should implement a best practice transparent environmental impact 

assessment regime with full public participation. 

g. Development of accurate and best practice environmental baselines is critical. 

h. Regional environmental management plans should be developed that include 

comprehensive and interconnected systems of areas off limits to mining to protect the 

full range of biodiversity and ecosystem functions and processes. 

                                                
5  International Guidelines for the Management of Deep-sea Fisheries in the High Seas. 2009. At 
http://www.fao.org/docrep/011/i0816t/i0816t00.htm 
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i. The precautionary approach and the ecosystem approach, best environmental practices 

and best available technologies should be rigorously applied at each point in time, to 

incorporate advances. 

j. The adaptive management approach should be implemented only when consistent with 

the precautionary approach and not be used as a substitute for a comprehensive prior 

environmental impact assessment.  This will include evaluation of the extent of the 

environmental risk (including the gravity of the consequences if the risk is realised), the 

degree of uncertainty; and the extent to which an adaptive management approach will 

sufficiently diminish the risk and the uncertainty. The overall question is whether any 

adaptive management regime can be considered consistent with a precautionary 

approach.   

k. Allow for staged development of DSM activities as new information and scientific 

evidence emerge and allow for the application of adaptive management where 

appropriate, but not as a substitute for the precautionary approach.  

l. Caution should be exercised about the number and size of sites licensed for mining 

activities, with a particular focus on cumulative impacts or new or anticipated damage. 

New projects should not be authorized (related or in the same area) until existing ones 

are completed and the impacts measured or sites rehabilitated. 

m. Develop an enhanced research and monitoring program to better understand deep sea 

ecosystems, structures, functions and processes and species response. Better 

understanding of deep sea ecosystems should not be limited to areas of potential 

mining but should include the entire region to contribute to wider understanding of 

ecosystem processes and functions. 

n. Appoint an independent scientific panel to review research and data both within and 

outside mining areas. 

o. A fund should be available for independent scientific, legal and policy advice. 

p. The application and approval process must be open to participation by observers, must 

be transparent and must observe due process and natural justice. A specialist hearings 

panel should be established to consider applications, receive and call for evidence, 

conduct hearings and make decisions, with an appellate process. The proceedings 

must be held in the open, with only narrow parts dealing with commercially confidential 

financial matters being able to be closed to the public – but not to participants in the 

hearing. This is crucial. Funding must be available for this process. 

q. Develop data infrastructure covering the mining activities commensurate with need to 

provide real time and continuous data and information in light of magnitude of what is 

unknown to enable 100% data delivery on mining related activities. 

r. Review national and international regimes that might have relevant provisions for 

hazardous and toxic materials, including radioactive materials, and hazardous activities 

and process. 
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s. Require high standards for ships and floating platforms and ensure ships are flagged to 

responsible States.  

t. Require oil spill and other discharge contingency plans. 

u. Address all disposal of wastes including from vessels. The London Convention art 

III(1)(c) excludes the disposal of wastes or other matter directly arising from, or related 

to the exploration, exploitation and associated off-shore processing of sea-bed mineral 

resources, since it was envisaged that these matters would be addressed by the ISA 

pursuant to articles 208 (for continental shelves) and 209 of UNCLOS. The London 

Protocol in art I.4.3 contains similar provisions to the London Convention. The London 

Convention/Protocol should be adapted mutatis mutandis to wastes and other matters 

arising from seabed mining. 

 

17. The Exploration Regulations do not reflect any restorative or rehabilitative obligations in the 

marine environment. In your view, under an exploitation framework, what general restorative 

or rehabilitative obligations should be incorporated? 

 

a. The IMMS Code (Code for environmental management of marine mining 2011) 

proposes that companies develop and implement an appropriate closure plan to leave 

decommissioned sites and associated ecosystems in a safe, stable, and where 

possible, rehabilitated condition, carried out according to best fit-for-purpose practices. 

However in most cases restoration may not be feasible or ecologically possible. 

Experience gained from land-based compensation and rehabilitation schemes highlight 

that this is ineffective almost everywhere due to the lack of understanding of ecosystem 

dynamics and crucial drivers.  In the deep sea environment were the unknowns are 

even more distinct we believe that implementing a precautionary approach fully is of 

paramount importance. Hence in this context all possible means and resources should 

contribute to the prevention of damage rather than a highly unlikely and questionable 

cure. For example in a deep sea context waste rock should not be considered as a 

secondary substrate and should therefore not be considered as a part of any proposed 

rehabilitation practices. 

  

 

18. As part of the approval process for exploitation, Environmental Assessments and 

Environmental Management Plans will be required. 6  What procedural steps should be 

incorporated into the regulatory framework to evaluate Environmental Assessments and 

Environmental Management Plans? What independent verification procedures should be 

adopted by the LTC in reviewing Environmental Assessments and Environmental 

Management Plans?  

Environmental Assessments 

                                                
6
 See also Content of the Environmental Impact Statement in ISA Environmental Management Needs for Exploration 

and Exploitation of Deep Sea Minerals Technical Study: No. 10 at 17. 
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a. Independent verification procedures are essential. There must be a public comment 

period, following which assessments must be reviewed, taking into account the 

comments, with independent scientists and stakeholders on review panels. Further 

investigations must be able to be carried as necessary where shortcomings have been 

identified through the review process. 

b. There should be developed a clear set of criteria and minimum standards for carrying 

out assessments. 

c. Funding must be available for public review. 

d. Criteria must be developed for the conduct of environmental assessments (EIAs), and 

when an EIA does not satisfy the criteria, or is otherwise deficient, it should be rejected 

with a requirement to remedy the deficiencies. In no case should an EIA with 

inadequate baselines, inadequate assessments of effects or structural deficiencies or 

excessive uncertainties be accepted. 

e. The EIA should then be evaluated and tested according to a public hearings process 

as described above. 

Environmental Management Plans 

f. Environmental Management Plans should be developed following the environmental 

assessments. They should be developed with public stakeholder involvement, in a 

transparent process and developed with the best available scientific information, the 

precautionary and ecosystem approaches. They must be periodically reviewed 

according to new information on environmental effects. 

g. They must be developed to minimize impacts on the marine environment and present 

significant adverse impacts on the basis of the environmental assessment and the 

precautionary and ecosystem approach. 

h. The EMP should reflect the principles of the EMP for the CCZ and include the 

operationalization of those principles as well as other relevant internationally agreed 

principles and obligations under international law. 

i. Elements should include:  

 the precautionary approach, including the reverse burden of proof as reflected in 

the UNGA resolutions on the management of deep-sea fisheries in areas beyond 

national jurisdiction. . 

 a requirement to prevent significant adverse impacts on vulnerable benthic 

ecosystems and to protect and preserve rare or fragile ecosystems as well as the 

habitat of depleted, threatened, endemic or endangered species and other forms of 

marine life.   

 The ecosystem approach. 

 Protected areas including ecologically representative and systematically designed 
protected areas. 

 Protection from and taking into account cumulative impacts. 
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 The adaptive management approach only where consistent with the precautionary 

approach as described above. 

j. The ISA should consider the development of an internal Mining Inspectorate with the 

specific responsibilities of maintaining oversight and compliance with all exploration 

and exploitation license activities. 

k. The ISA should perform a comparative review of relevant national and international 

processes to generate a best practice operational manual. 

l. The ISA should ensure that "best practices" are continuously updated to reflect 

emerging practice. 

m. The ISA should ensure independent verification that the data and information are 

coherent, sound and correct and being properly applied. 

n. There should be an opportunity for public comment and independent review at all 

stages. 

o. There should be the ability to stop operations if unexpected unacceptable or 

unforeseen effects occur. 

 

e. As to any damage to the marine environment following the removal of a substrate 

(e.g. polymetallic nodules) what do you consider the most appropriate advance 

response strategies to conservation, restoration and natural remediation of biological 

diversity and ecosystem functioning? Is remediation best achieved by the 

development of Areas of Particular Environmental Interest 7  and Preservation 

Reference Zones8 envisaged by the Exploration Regulations? 

 

i. Advance response strategies should include 

1. Areas of Particular Environmental Interest (based on principles adopted in 

the CCZ Environmental Management Plan) (“CCZ EMP”) and including: 

a. "Vulnerable marine ecosystems" as defined by the International 

Guidelines for the Management of Deep-sea Fisheries in the High 

Seas for deep-sea bottom fishing; 

b. Areas representative of the full range of ecosystems, habitats, 

communities and species of different biogeographic regions; 

c. Areas of sufficient size to protect and ensure the ecological viability 

and integrity of the features for which they were selected; 

d. ecologically or biologically significant areas, identified by the CBD 

(note that these were developed after the 2007 workshops that 

developed the CCZ EMP). 

                                                
7
 See ISA Environmental Management Plan for the Clarion-Clipperton Zone, ISBA/17/LTC/7, available at  

http://www.isa.org.jm/en/mcode 
8
 Under the exploration regulations, Preservation Reference Zones are areas in which no mining is to occur to ensure 

representative and stable biota of the seabed. 

http://www.isa.org.jm/en/mcode
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e. Additional criteria according to scientific advice. 

2. Impact and Preservation Reference Zones: sites should identified during 

exploration phase ensuring preservation and facilitating monitoring of 

biological communities impacted by mining activities.  

a. Impact reference zones should be designated to be within the seabed 

claim area actually mined.  

b. Preservation reference zones should be designated to include some areas 

and features e.g. occurrence of polymetallic nodules in order to be as 

ecologically similar as possible to the impact zone, and to be removed 

from potential mining impacts, with the same assemblage of species and 

ecosystem functions, to ensure natural levels of biodiversity in the region 

are maintained. This may mean zones 100 km or more from the mining 

area, as it is likely that the plume will impact areas around the mining area 

for some considerable distance. 

c. Viable plans for remediation to restore sites to allow for full recovery to 

occur within timeframes relative to the duration of the mining activity. 

a. Sufficient samples of relevant species (eg worms, corals, sponges) 

must be available to restore ecosystems of damaged sites and  to 

maintain a living inventory of all found species and taxa to ensure 

that no species becomes extinct. Samples should be shared, and 

delivered to collection where all countries have access. Samples 

and derived genetic material acquired from deep sea mining 

activities must  not become the property of the contractor. 

b. All conservation, restoration and remediation to be developed 

according to best scientific information, the precautionary approach 

and the ecosystem approach. 

c. Consistent with all international agreements and resolutions 

relating to the conservation and management of marine biological 

diversity. 

The above, developed with particular reference to the CCZ, need to be adjusted for 

regions other than the CCZ using best environmental practice to be developed in a 

similar method to the CCZ EMP, including protected areas and other areas off limits. 

 

f. In connection with question 19 above, what ecosystem functions are critical to 

restore and / or what levels of biological diversity should be conserved at regional 

levels, local scales and over what time periods? 

i. Viable plans for the re-establishment of equivalent ecosystems with respect to 

seamounts and vents need to be developed and implemented. 
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ii. There is no way to know in advance what ecosytem functions are critical  and 

therefore they all need to be preserved at some level of functionality so they can 

be fully restored at all scales.  

iii. General ecosystem functions that should be restored include habitat 

connectivity, population and gene flow, and self-sustaining provisioning of food 

and shelter. 

g. The Exploration Regulations (and the Convention) envisage an emergency response 

(known as “emergency orders”) where an incident has caused, is causing or poses a 

threat of serious harm to the marine environment. Please describe any 

recommendations you have in the light of best practices on the measures and 

procedures that should be adopted in connection with an emergency response. 

 

i. “Serious harm” as a criterion is out of step with modern practice, which 
establishes a threshold of ‘significant  adverse impacts’ adopted  by the United 
Nations General Assembly and further developed in the International Guidelines 
for the Management of Deep-sea Fisheries in the High Seas . This is a far more 
appropriate test. If necessary, serious harm may be defined in terms of 
significant adverse impacts. 

ii. If a significant adverse effect, or threat of a significant adverse effect, occurs, 
mining should stop, pending an assessment whether measures can be 
developed to avoid or remedy the effect or potential effect, and implementation 
of the measures, including any re-assessment that is required.  

iii. These provisions apply also where unforeseen or unanticipated effects are 
encountered or are likely to occur, such as a type of habitat or species is 
encountered which was not anticipated. 

 

h. A number of international and domestic legal instruments, including the Exploration 

Regulations, incorporate terms such as “serious harm” or “vulnerable marine 

ecosystems” in connection with the protection of the marine environment. How do 

you think these terms should be better defined and interpreted in the exploitation 

regulatory framework? 

i. See above concerning ‘significant adverse impacts’. 

ii. Need to take into account impact on water column and species in the water 

column as well as benthic impacts. 

iii. In addition to vulnerable marine ecosystems (VMEs), ecologically or biologically 

significant areas (EBSAs) need protection. 

iv. A workshop could be held to develop significant adverse effects in the context 

of seabed mining, VMEs and EBSAs. 
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i. How can the ISA most usefully promote and encourage the use of best practice 

(including technology advances and scientific research) to better protect the 

environment during exploitation operations?  

 

i. Require environmental certification of contractors and subcontractors including 

individual staff members by a qualified body. 

ii. Obtain, resource and retain highly qualified, truly independent scientists and 

engineers tasked with overseeing the environmental aspects, from baseline 

studies, EIAs through to management and remediation.  

iii. Ensure that environmental data is shared – that it is not retained and subject to 

proprietary or commercial confidentiality.  

iv. There should be provision in all contracts to continually update technology to 

incorporate best practices, so performance is continuously improved. 

v. Should be an ISA University, seminars, courses, interactive meetings between 

deep sea and land based regimes to share experiences. 

vi. ISA should establish an independent body –not the LTC-- responsible for 

environmental issues. 

vii. Have an open and transparent hearings process as described above. 

 

j. Are there any other fees or levies that the ISA should consider to promote 

environmental compliance? 

i. Fees and levies should be imposed to support independent monitoring and 

research outside the Contractors areas for exploration and exploitation, fund 

public participation in assessments, hearings, monitoring and reviews, and to 

establish a mechanism to synthesise and analysize the data and information 

from both contracted areas and non-contracted areas to assess impacts and 

increase scientific understanding. 

 

k. For the monitoring of activities in the Area, the Exploration Regulations provide for an 

inspection regime. Additionally, Sponsoring States may also undertake monitoring of 

Sponsored Contractor activities in the Area through inspection.  

 

a. In your view what monitoring obligations should be placed on Contractors operating 

in the Area and included in the exploitation regulatory framework? 

i. Contractors should provide all required information to sponsoring States and the 

ISA in real time 

ii. Environmental information should not be commercially confidential.  

iii. Annual reports and reviews should be public. 
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iv. The Secretariat or an independent assessor must have the ability to assess 

what parts of reports and other information may be released where commercial 

confidentiality is concerned. 

v. Contractors must cooperate with inspection missions. 

vi. Contractors should install fixed platforms connected where feasible to broad 

band fiber optic infrastructure as well as use mobile sensing platforms, eg 

autonomous underwater vehicles, remotely operated vehicles and gliders. 

 

 Please list the key measures and characteristics of what should be considered in 

establishing a supervision programme to verify compliance of Contractors with the 

rules, regulations and procedures, particularly compliance with their monitoring 

obligations above. In your view, how should such an ISA regime be structured and 

implemented, including the frequency of inspection, by whom and how should an 

inspection regime be funded? 

 

i. The internal ISA mining inspectorate should have a structured plan to define 

regular reviews but also the authority to make unannounced visits. 

ii. The inspectorate should be provided full access to information and to be able to 

request changes in practices when appropriate. 

iii. Frequency of inspections would be different according to the phase of project, 

with more in the early stages and then regularly as well as at every major 

change in project. 

iv. The inspection regime should be funded as part of operating budget of 

organization—as supported by administrative fees from Contractors and 

Sponsoring States. 

v. The inspectorate should be fully independent, transparent and accountable to 

the Council.  

 

l. What specific procedural obligations should be adopted under the precautionary 

approach best environmental practices and adaptive management? Are there any 

best practice risk management approaches (for example in an oil and gas or 

fisheries context) that could usefully be adapted to deep seabed mineral exploitation 

activities? 

 

As discussed above,adaptive management should be used only where it is 

consistent with the precautionary approach, which should be assessed by 

considering the degree of uncertainty and the extent to which an adaptive 

management approach will sufficiently diminish the risk and the uncertainty. The 

overall question is whether any adaptive management regime can be considered 

consistent with a precautionary approach. The crucial issues in the context of 
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seabed mining are the extent to which (and whether) an adaptive management 

approach will sufficiently diminish the risk and the uncertainty and the degree of 

uncertainty.  

 

m. In considering environmental procedures above, what internationally-accepted 

environmental management standards should be reflected in the exploitation 

regulatory framework? 

i. The Equator Principles (latest version being v III) on procedural and reporting 

sstandards. 

ii. EITI (Extractive Industries Transparency Initiative) Standard) on fiscal 

transparency. 

iii. International Guidelines for the Management of Deep-sea Fisheries in the High 

Seas on protecting vulnerable marine ecosystems. 

Part C: Health, safety and maritime security 

The Exploration Regulations require Contractors to comply with generally accepted international 

rules and standards relating to safety at sea and any related rules, regulations and  procedures 

adopted by the ISA. Equally, the Exploration Regulations similarly require Contractors to comply 

with any rules, regulations and procedures relating to employment practices including health 

and safety matters.  

n. In considering health, safety, labour and maritime security, can you suggest the 

general and / or specific duties and obligations that should be placed on Contractors 

under the exploitation regulations? Please also consider any further specific 

obligations toward other users of the marine environment. 

 

The ISA chould look at what exists inside IMO and International Labor Organization 

regarding specific obligations and then consider whether additional obligations are 

needed for seabed mining. 

Part D: General considerations – stakeholder communication and 

transparency 

In connection with environmental decision-making procedures, the ISA will facilitate public 

participation in accordance with the Convention on Access to Information, Public Participation in 

Decision-Making and Access to Justice in Environmental Matters, 1998, and its own rules, 

regulations and procedures. 

This stakeholder survey will naturally identify a broad list of stakeholders with an equally broad 

variety of interests. However, proper and effective stakeholder engagement demands an 

investment in time and resources. 

The ISA seeks your suggestions and comments on the following: 
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o. How can the ISA best develop a communications and consultation strategy which 

both secures transparency, efficiency and provides for the needs of a broad 

stakeholder base? It would be helpful to include specific examples of successful 

communication and consultation approaches. 

 

i. Open the LTC and all other bodies to all observers, scientists and industry. Only 

those parts of sessions specifically dedicated to considering applications should 

be closed, when necessary to retain commercial confidentiality. The default must 

be that sessions and parts of sessions are open to observers, that the agenda is 

notified in advance and that documents are placed on the web in advance. 

ii. Workshops with a broad range of scientific, legal and policy expertise and civil 

society representation should be held to focus on specific issues as well as 

general development. 

 

p. What forms of engagement best enable you to make contributions and receive 

appropriate feedback? Please provide comments on any specific initiatives, including 

digital initiatives, that would be productive together with any observations on the 

structure and content of the current ISA website (www.isa.org.jm). 

 

i. Webinars are an effective modern tool for communicating issues and news. 

ii. Documents should be available on the ISA website on a realtime basis. 

iii. Meetings should be open to being observed by videolink and weblinks, as is for 

example the International Court of Justice. 

iv. Transparency is now an integral part of extractive industries. Transparency 

spans from financial transparency in terms of revenue management (promoted 

by the critieria set by the Extractive Industries Transparency Initiative (EITI)) 

through to transparency of other information which promotes public awareness, 

facilitates cross-border co-operation, sharing of best practices and lessons-

learned. 

 

q. What information on activities in the Area do you consider most important to make 

available available publicly? How should this information be shared? 

 

i. There should be a presumption that all information should be public  unless it is 

clearly proprietary, according to transparent and narrow criteria, applied by the 

Secretariat or an independent body, and open to a public appeals process. 

ii. Should be clearly stated on website when an area for exploitation is under which 

process: stand by, test mining, actual mining, for extraction, review, or 

restorative phases. 

 

http://www.isa.org.jm/
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r. What aspects of the EITI do you think should be reflected in the exploitation 

regulatory framework? 

 

The need for a transparent process and information about the contractors should 

also be transparent, including their financial information and corporate structure. 

 

Your input on this Part D will allow the ISA to suggest a meaningful engagement plan, 

communication process and information flow and encourages your feedback on the above 

points. 

Other considerations 

s. Are there any further comments you wish to make on the issues raised in this survey 

that you have not commented on elsewhere? 

 

i. The DSCC is grateful for this opportunity to comment. We look forward to the 

next and implementation phase, which must, we submit, be open, transparent 

and be adequately resourced. Workshops, working groups, subgroups and other 

tools and working methods should be used to ensure that the regulations 

developed are as robust, current and appropriate as possible. 

ii. With respect to transparency and the Aarhus Convention, which is incorporated 

in the CCZ EMP, as elaborated in the Almaty Guidelines under the Convention, 

current best practice requires: 

(a) Access by observers to all official documents, in a timely manner (Almaty 

Guidelines, para. 20); 

(b) Attendance at all meetings, including of subsidiary bodies (Almaty 

Guidelines, para. 29); 

(c) Observers should be allowed at all relevant stages of the decision-

making process, subject to specific exclusions (Unless there is a 

reasonable basis to exclude such participation according to transparent 

and clearly stated standards that are made available, if possible, in 

advance. Almaty Guidelines, para. 29.); 

(d) The ability to make interventions (speak), (Almaty Guidelines para 34), 

under the control of the Chair. The Aarhus Convention specifically 

permits interventions from observers during debates on an agenda item 

– not only after interventions from States are exhausted. Rule 27 of the 

Convention’s rules of procedure  states that observers are entitled to 

seek to address meetings of the Parties under each agenda item and, 

having made such a request, will be included on the list of speakers. The 

Chair will in general call upon speakers in the order in which they signify 
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their desire to speak, but may, at his or her discretion, decide to call 

upon representatives of Parties before observers. 

(e) The ability to circulate relevant documents (paragraph 34 Almaty 

Guidelines). 

(f) The Almaty Guidelines similarly state that participation of the public 

concerned should be as broad as possible, that each Party should 

encourage international forums to make available the agenda, drafts, 

agreed resolutions and reports in a timely manner,  the public should be 

allowed at all relevant stages of the decision-making process, subject 

only to specific and transparent exclusions, and stress the entitlement to 

have access to all documents relevant to the decision-making process 

produced for the meetings, to circulate written statements and to speak 

at meetings. 

(g) Following Principle 10 of the Rio Declaration, he Rio+20 Future We 

Want outcome document stated that "We need institutions at all levels 

that are effective, transparent, accountable and democratic."  

Transparency was a recurring theme in the document, which 

underscored the importance of "governments taking a leadership role in 

developing policies and strategies through an inclusive and transparent 

process."  The entire framework for sustainable development "should be 

inclusive, transparent and effective."  That framework will "enhance the 

participation and effective engagement of civil society and other relevant 

stakeholders in the relevant international fora and in this regard promote 

transparency and broad public participation and partnerships to 

implement sustainable development." The Future We Want stated that 

the institutional framework will "76 (g) promote the science-policy 

interface through inclusive, evidence-based and transparent scientific 

assessments".   

(h) DSCC submits that the development of the exploitation regulations 

would strongly benefit from the application of these principles. 

 

t. What other areas or topics relevant to the exploitation regulatory framework do you 

think would benefit from future surveys and consultation, including processes and 

procedures?  
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i. The development of regional environmental management plans and the review 

of the CCZ EMP could both benefit from future surveys and consultation, as well 

as the transparency procedures outlined above. 

 

 

V. The review process 

Submissions made in connection with this survey will be taken into account by the ISA in the 

preparation of a preliminary outline of an exploitation regulatory framework for the recovery of 

mineral resources in the Area.  

The bodies of the ISA are due to convene at their twentieth annual session in July 2014. At that 

time, the outcomes and findings of this survey will be considered by the LTC. Subsequent to 

that annual session work will continue on the regulatory framework. The ISA anticipates further 

consultative processes in due course. 

The ISA will also identify appropriate stakeholder interest groupings for future engagement and 

consultation. 

 

VI. Making a submission 

Structure of submission 

It would be extremely helpful if you would kindly structure your submission as follows: 

 An opening paragraph introducing you and / or your organization and your direct and 

/ or indirect interest in activities in the Area; 

 Your comments referenced to the relevant parts and questions; 

 Any other general and / or specific comments you wish to make; 

 A list of any supporting documents accompanying your submission, together with 

website links where applicable; 

 Your express consent (see below) to make your personal details and submission publicly 

available; 

 Your interest in future contact by the ISA and / or being part of a stakeholder group; 

 Your contact details clearly identified.  

Closing date 

The closing date for submissions is Friday, 16th May 2014 at 1800hr (EST). 

Submission details 

Submissions should be sent by post or electronically as follows: 
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Stakeholder Survey (ISBA/Cons/2014/1) 

International Seabed Authority  

14-20 Port Royal Street 

Kingston 

Jamaica 

 

Email: consultation@isa.org.jm (format: PDF or Microsoft Word document). 

Online submission publication & confidentiality 

In the interests of transparency and to promote and encourage further discussion, the ISA 

intends to publish all submissions on a dedicated area of its website at 

http://www.isa.org.jm/en/home. Additionally, the ISA will prepare and publish a summary 

document and analysis of key findings arising from submissions received. 

However, the ISA requires your express consent and approval to make submissions publicly 

available (i) including your name and organization as appropriate or (ii) to make your comments 

without disclosing any of your personal details. Please include such express consent in your 

submission where applicable. The default position is that your comments and personal details 

will be kept confidential without attribution. 

Future engagement & privacy 

The ISA will retain your personal contact details securely and in-confidence (except for any 

disclosure consented to above) with a view to contacting you solely in respect of future surveys, 

consultations and engagement.  

Should you no longer wish the ISA to store your personal details, please advise us by sending a 

request to remove your contact details to the email address above.  

Anonymous submissions 

Please note any submissions made anonymously will be disregarded for the purposes of this 

stakeholder survey. 

 

Your contribution to this survey is very much appreciated and the ISA wishes to 

thank you in advance for your time and efforts in preparing a submission. 

  

mailto:consultation@isa.org.jm
http://www.isa.org.jm/en/home
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Annex 
Other information and useful website links 

The ISA publishes a wealth of information on its website. This includes current rules, regulations and 

procedures, papers and decisions from its annual sessions and workshops together with technical and 

other studies. You are encouraged to browse this material prior to your submission. In particular the ISA 

would draw your attention to the following publications for further background: 

ISA Towards the Development of a Regulatory Framework for Polymetallic Nodule Exploitation 

in the Area Technical Study: No. 11, available at 

http://www.isa.org.jm/files/documents/EN/Pubs/TStudy11.pdf; 

ISA Environmental Management Needs for Exploration and Exploitation of Deep Sea Minerals 

Technical Study: No. 10, available at 

http://www.isa.org.jm/files/documents/EN/Pubs/TS10/index.html; 

ISA Recommendations for the guidance of contractors for the assessment of the possible 

environmental impacts arising from exploration for marine minerals in the Area, ISBA/19/LTC/8, 

available at  http://www.isa.org.jm/en/mcode (text available in six languages: Arabic, Chinese, 

English, French, Russian and Spanish); and  

ISA Environmental Management Plan for the Clarion-Clipperton Zone, ISBA/17/LTC/7, available 

at  http://www.isa.org.jm/en/mcode (text available in six languages: Arabic, Chinese, English, 

French, Russian and Spanish). 

Please refer to the following hyperlinks for additional content on the ISA’s and other relevant websites: 

The Mining Code: existing regulations and recommendations: http://www.isa.org.jm/en/mcode 

Publications: including the ISA’s Technical Study series available for download: 

http://www.isa.org.jm/en/documents/publications 

Annual session documents: documents connected with the ISA’s annual sessions between 

1995 and 2013: http://www.isa.org.jm/en/sessions 

United Nations Convention on the Law of the Sea of 10 December 1982: 

http://www.un.org/Depts/los/convention_agreements/convention_overview_convention.htm (text 

available in six languages: Arabic, Chinese, English, French, Russian and Spanish). 

Agreement relating to the implementation of Part XI of the United Nations Convention on the 

Law of the Sea of 10 December 1982: 

http://www.un.org/Depts/los/convention_agreements/convention_overview_part_xi.htm (text 

available in six languages: Arabic, Chinese, English, French, Russian and Spanish). 

International Tribunal for the Law of the Sea: Case No. 17: Responsibilities and obligations of 

States sponsoring persons and entities with respect to activities in the Area (Request for 

http://www.isa.org.jm/files/documents/EN/Pubs/TStudy11.pdf
http://www.isa.org.jm/files/documents/EN/Pubs/TS10/index.html
http://www.isa.org.jm/en/mcode
http://www.isa.org.jm/en/mcode
http://www.isa.org.jm/en/mcode
http://www.isa.org.jm/en/documents/publications
http://www.isa.org.jm/en/sessions
http://www.un.org/Depts/los/convention_agreements/convention_overview_convention.htm
http://www.un.org/Depts/los/convention_agreements/convention_overview_part_xi.htm
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Advisory Opinion submitted to the Seabed Disputes Chamber) 

http://www.itlos.org/index.php?id=109&L=1%27 

http://www.itlos.org/index.php?id=109&L=1%27
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